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86 CALIFORNIA LAW REVIEW 

tive evidence he should be held liable; given always that the 
violation of the law was the direct and proximate cause of the 
injury. 

J. B. 0. 

Parol Evidence Rule: Incompleteness Not Appearing 
ON THE Face of the Instrument. — In United Iron Works v. 
Outer Harbor Dock & Wharf Company,^ a long contract for the 
construction of a dredge was held not to contain an express or 
implied warranty of capacity for certain work. It was further 
rightly held that such a warranty could not be added by parol. 
It is suggested, however, that the following language of the court 
on the parol evidence rule is inconsistent with sound principle : 

"This rule of evidence is invoked and employed only in cases 
where upon the face of the contract itself there is doubt and the 
evidence is used to dispel that doubt, not by showing that the 
parties meant something other than what they said but by showing 
what they meant by what they said." (italics ours) 

The incompleteness of a contract does not necessarily have to 
appear on its face. Until evidence of the surrounding circum- 
stances is given, the court is not in a position to know whether the 
contract is complete or not. In every contract involving a 
technical subject matter, difficulties likely to arise in the perform- 
ance, and other points to be covered, suggest themselves to those 
of practical experience in the business, but never occur to one 
not so acquainted. When this evidence is introduced a written 
contract that appeared complete on its face may turn out to cover 
very few of the matters really involved and the conclusion is 
irresistible that the parties did not intend to embody their entire 
agreement in the writing, but did intend to leave much to custom 
and oral understanding. This is not varying the contract by 
parol. It is merely determining the preliminary question whether 
the parties intended the writing to be the only evidence of their 
agreement. To decide this question properly the court must have 
before it the actual situation of the parties. Any other view 
attributes to the court an a priori omniscient understanding of the 
practical operation of every kind of business. The better rule was 
laid down by the District Court of Appeal in Luitweiler etc. Co. 
V. Ukiah etc. Co.," but the Supreme Court, however, withheld 
assent from this portion of the opinion, and by its language in the 
principal case repudiates it. It became necessary therefore to over- 
rule Snyder v. Holt Mfg. Co.,* whereas under the true rule the 
completeness of a written contract is a question of fact under all 



1 (June 26, 1914), 48 Cal. Dec. 9. 141 Pac. 917. 

2(1911), 16 Cal. App. 198, 116 Pac. 707; see also, Wheaton v. 
Noye Mfg. Co. (1896), 66 Minn. 156, 68 N. W. 854; Stephen, Digest 
of the Law of Evidence, art. 90; Cal. Civ. Code, § 1647; Cal. Code 
Civ. Pro. § 1860. 

8 (1901), 134 Cal. 324, 66 Pac. 311. 
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the circumstances of the particular case, a question not reducible 
to exact precedent. 

A. M. K. 

Public Lands: Swamp and Overflowed Lands: Title 
BY Listing in California. — The plaintiff in Sawyer v. Oster- 
haus,^ who failed to sustain his title to swamp lands by relying 
on the act of 1850 and parol evidence to prove its character, may 
have overlooked a method of acquiring title that is unique to 
California. 

By the act of 1850 or the Arkansas Act^ as it is called. Con- 
gress gave the states on compliance with certain requirements, all 
the swamp lands within their borders. The many cases' holding 
this act vested title in the states immediately, have been over- 
ruled. The ground of these later decisions* is that the fee 
remains in the federal government until a patent is issued to the 
state or individual. There is one exception to this universal rule. 
To understand this, it is necessary to go back to early California 
days. 

On the acquisition of the present territory of California the 
proprietary title as well as the fee in all the public lands within 
its limits passed at once to the United States. Thus the federal 
government obtained title to some two million acres of swamp 
land. The early reclamation of these lands was essential, not only 
on account of their extraordinary fertility when reclaimed, but 
also for the reason that they were the cause of malarial fevers 
and disease. So Congress passed the law of 1850, which proved 
woefully inadequate. The chief cause of complaint was the delay 
of the interior department in making out and certifying the lists 
required, before patents could be issued. Great inconvenience 
was caused in this state as the heavy immigration of 1850 and the 
years following caused a large demand for lands of this character. 

In an effort to remedy this, the legislatures of several states 
in which swamp lands existed, including California,* attempted to 
identify and dispose of the lands, passing acts for their survey and 
sale and the issuance of patents therefor. Conflicts immediately 
arose between the parties claiming under the state and those claim- 
ing directly from the United States. This finally led to the 

1 (February 7, 1914), 212 Fed. 765. 

2 9 Stat, at L. 520, ch. 84; 1901 U. S. Comp. St. 1586. 

3 Summers v. Dickinson (1858), 9 Cal. 554; Owens v. Jackson 
(1858), 9 Cal 322; Kernan v. Griffith (1864), 27 Cal. 87; 9 Opinions 
Attys. Gen. 254; Lux v. Haggin (1886), 69 Cal. 2SS, at 340, 10 Pac. 674; 
People ex rel Pierce v. Morrill (1864), 26 Cal. 336. 

* Rogers' Locomotive Works v. Emigrant Co. (1896), 164 U. S. 
559, 41 L. Ed. 552, 17 Sup. Ct. 188; Brown v. Hitchcock (1899), 173 
U. S. 473, 43 L. Ed. 772, 19 Sup. Ct 485; McCormick v. Hayes (1895), 
U. S. 332, 40 L. Ed. 171, 16 Sup. Ct. 37; Chapman & Dewey Lumber 
Co. V. St. Francis Levee District (1914), 232 U. S. 186, 34 Sup. Ct. Rep. 
297. 

s 18SS Stat. Cal. 189; 1863 Stat. Cal. 591. 



